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a check possesses value and passes current in lieu of money until 
its dishonor it seems reasonable to hold that a check is payment 
within the Statute of Frauds. 22 The opposite view would encourage 
rather than prevent fraud. 

Applying these principles, it is submitted that the instant case is 
improperly decided. Upon receiving the check, the defendant was 
under a duty to present it to the bank before he could say there was no 
sufficient payment within the Statute of Frauds. 



Validity of Contracts to Resume Marital Relations. — The law 
with regard to contracts to resume marital relations involves two main 
considerations. Since each spouse owes to the other the obligation of 
consortium, contracts to resume marital relations will be wanting in 
consideration unless either the obligation has been destroyed or there 
is some other valid consideration. And further, society has developed 
its own views as to the desirability of the marital state, and in imposing 
these views the courts will frown upon contracts which make entrance 
into marriage more difficult or escape therefrom more facile. 

Where the wife consents to resume marital relations and to dismiss 
a valid divorce suit there can be no question that forbearance to prose- 
cute the action is ample consideration for the husband's promise. 1 But 
from the proposition that marriage imposes on each spouse the legal 
duty to continue the relationship, it has been argued that a bare promise 
to do so is merely an undertaking to perform that which the spouse is 
already obligated to perform. 2 This reasoning is incorrect for a spouse 
may be relieved from the obligation to maintain the relation. 3 The 
proper test, therefore, of the resumption of the relation as consideration 
is whether one spouse had the right to leave or remain apart from the 
other at the time the contiact was made. 4 The waiver of this right con- 
stitutes a valuable consideration either for a promise by the husband 5 

2! McLure v. Sherman, supra. Contra, Groomer v. McMillan (1910) 
143 Mo. App. 612, 128 S. W. 285. 

'Adams v. Adams (1883) 91 N. Y. 381 ; Poison v. Stewart (1897) 167 
Mass. 211, 45 N. E. 737. 

"See Miller v. Miller (1887) 78 Iowa 177, 35 N. W. 464 "neither the 
promise to do a thing nor the actual doing of it will be a good consid- 
eration if it is a thing which the party is bound to do by the gen- 
eral law or by a subsisting contract with the other party." Pollock, 
Contracts, (3rd ed.) 203. In the noted case of Merrill v. Peaslee (1888) 
146 Mass. 460, 16 N. E. 271, the court held by a bare majority that the con- 
jugal consortium could not be bartered for money and therefore mere 
condonation could not constitute valid consideration. This decision cre- 
ated some uncertainty as to the validity of condonation as consideration, 
see Fisher v. Koontz (1899) 110 Iowa 498, 80 N. W. 551; Duffy v. White 
(1897) 115 Mich. 264, 73 N. W. 363, and its principle has been declared 
contrary to right and justice. Mack v. Mack (1910) 87 Neb. 819, 128 
N. VV. 527. Within its own jurisdiction the case is strictly limited by sub- 
sequent decisions. Poison v. Stewart, supra; Terkelson v. Peterson (1914) 
216 Mass. 531, 104 N. E. 351. 

"Sample v. Sample (1908) 82 Neb. 37, 116 N. W. 953; 1 Bishop, Mar- 
riage, Divorce and Separation § 1517. 

'Burkholder's Appeal (1884) 105 Pa. 31; Moayon v. Moayon (1903) 
114 Ky. 855, 72 S. W. 33. 

'Burkholder's Appeal, supra. 
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or for a promise by a third party. 6 On the other hand, where no legal 
cause for separation has arisen, the resumption of marital relations can- 
not constitute consideration, and a promise given in consideration of 
such resumption is unenforceable. 7 

Even though the contract be supported by a valid consideration the 
courts, on grounds of public policy, will not enforce it if it affords an 
incentive for future separation. 8 When, on the other hand, the agree- 
ment tends to restore a disrupted family, 9 and especially when it pro- 
vides a penalty for future misconduct, 10 the weight of authority is in 
favor of its validity. This was the situation in the recent case of 
Bowden v. Bowden (Cal. 1917) 167 Pac. 154, in which the wife agreed 
to return to her husband and dismiss a well-founded divorce action in 
consideration of a promise by the husband to pay a stipulated sum on 
his committing another act which would be the basis for a divorce. 
The court correctly upheld the contract on the ground that it did 
not offer any premium to the husband to bring about a separation 
but on the contrary placed a penalty upon it. It is thought that a 
contract whereby a husband and wife are brought together after a 
separation tends to restore harmony between them 11 even though the 
agreement contain provisions as to future separation on the recurrence 
of conditions that caused the original dissension. 12 Nevertheless, some 
courts refuse to enforce such contracts on the ground that the marital 
relation should not become the subject of barter and that reconciliation 
should be ascribed to motives of greater ethical weight than pecuniary 
inducements. 13 But inasmuch as compromise is generally encouraged 14 
and the law favors the continuance of an established marriage, 15 it is 

'Mack v. Mack, supra; cf. Brown v. Brine (1875) L. R. 1 Ex. D. 5. 

'McKay v. McKay (Tex. Civ. Ap. 1916) 189 S. W. 520; Kesler's Estate 
(1891) 143 Pa. 386, 22 Atl. 892. 

'In a contract contemplating the reconciliation of husband and wife, 
a provision to the effect that the husband should pay the wife a sum less 
than half his yearly income in full satisfaction of all claims against his 
estate, in the event that they be divorced, was held void on the ground 
that die insignificance of the burden placed upon the husband tended to 
induce him to give a cause for divorce. Pereira v. Pereira (1909) 156 Cal. 
1, 103 Pac. 488; cf. Watson v. Watson (1906) 37 Ind. App. 548, 77 N. E. 
355. On similar reasoning a contract which stipulates for the payment of a 
valuable consideration conditioned on any separation is invalid. Cocksedge 
v. Cocksedge (1844) 14 Sim. *244. 

"Adams v. Adams, supra; Jodrell v. Jodrell (1815) 9 Beav. 45. 

""It [the law] favors the reconciliation of husband and wife. A con- 
tract for the re-establishment of a ruined home is one which equity is 
swift to approve. Whether the contract in question is contrary to public 
policy is not to be determined from one clause of it, but from the whole 
instrument. The contract as a whole does not tend to produce estrange- 
ment between husband and wife. They were already estranged. The con- 
tract brought them together, and, taken as a whole, it is in aid of the 
marital relation, and is therefore not opposed to public policy, but in ac- 
cord with it." Woodruff v. Woodruff (1906) 121 Ky. 784, 789, 90 S. W. 
266, 268. Duffy v. White, supra, accord. 

"See Woodruff v. Woodruff, supra. 

"Woodruff v. Woodruff, supra; Terkelson v. Peterson, supra. 

"Merrill v. Peaslee, supra; Fisher v. Koontz, supra; see Oppenheimer v. 
Collins (1902) 115 Wis. 283, 91 N. W. 690. 

"McClure v. McClure (1893) 100 Cal. 339, 34 Pac. 822. 

"See H. v. W. (1857) 3 K. & J. 382. 
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difficult to justify a doctrine that impedes a husband and wife in 
settling their difficulties. 1 * 

""While the law favors the_ settlement of controversies between all 
other persons, it would be a curious doctrine which would forbid husband 
and wife to compromise their differences, or preclude them from forgiv- 
ing a wrong committed by the other." Adams v. Adams, supra, at p. 384. 
To the same effect, see Moayon v. Moayon, supra; Barbour v. Barbour 
(1892) 49 N. J. Eq. 429, 24 Atl. 227, reversed on other grounds in (1893) 
51 N. J. Eq. 267, 29 Atl. 148. However, an agreement to resume marital 
relations will not be enforced when it is in fraud of creditors, Oppen- 
heimer v. Collins, supra, when it is made directly between husband and 
wife in a jurisdiction in which they may not lawfully contract, Bolyard v. 
Bolyard (W. Va. 1917) 91 S. E. 529; but cf. Cahill v. Martin (1879) 5 
L. R. Ir. 227, or when it is unfair, since the relationship of the parties 
requires the utmost good faith. Howell v. Howell (1914) 42 Okla. 286, 
141 Pac. 421 ; cf. Duffy v. White, supra. 



